
UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
 
 
MICHAEL JETTE, 
Individually and on behalf of all others 
similarly situated, 
 

Plaintiff, 
v. 

 
BANK OF AMERICA, N.A., 
 

Defendant. 
 

 
Case No. 2:20-cv-06791-SDW-LDW 
 
Hon. Susan D. Wigenton 

 

 
 

CLASS ACTION SETTLEMENT AGREEMENT AND RELEASE 
 
 

  

Case 2:20-cv-06791-LDW   Document 36-3   Filed 05/24/21   Page 2 of 68 PageID: 326



- 1 - 

This Class Action Settlement Agreement is made and entered into, subject to 

final approval of the Court and entry of final judgment of dismissal with prejudice, 

by and between Plaintiff Michael Jette (“Plaintiff” or “Jette”), on behalf of himself 

and the Settlement Class, as defined below, on the one hand, and Defendant, Bank 

of America, N.A. (“BANA” or “Defendant”), on the other hand, to settle and 

compromise the Litigation and settle, resolve, and discharge the Released Claims, 

as those terms are defined below, according to the terms and conditions herein. 

WHEREAS, Plaintiff filed his Complaint on June 3, 2020, in the United States 

District Court for the District of New Jersey. (ECF 1). The Complaint asserted 

claims for violations of the North Carolina Unfair and Deceptive Trade Practices 

Act, N.C. Gen. Stat. § 75-1.1 et seq, North Carolina Debt Collection Act, N.C. Gen. 

Stat. § 75-50 et seq, and unjust enrichment on behalf of himself and other similarly 

situated credit card holders.    

WHEREAS, Defendant filed a Motion to Dismiss and to Strike Class 

Allegations, which the Court granted in part and denied in part by Opinion and Order 

dated October 10, 2020.  (ECF 20-21). Thereafter, Plaintiff filed a first Amended 

Class Action Complaint, dated November 9, 2020, asserting claims for violation of 

the New Jersey Consumer Fraud Act (“NJCFA”), breach of contract, breach of the 

implied covenant of good faith and fair dealing and unjust enrichment. (ECF 22).  
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WHEREAS, at that point, the Parties decided it was an appropriate time to 

engage in mediation, and the case was stayed pending the outcome of the mediation 

process. 

WHEREAS, on March 17, 2021, the Parties attended a mediation session with 

the Honorable Layn R. Phillips (Ret.) as mediator, to explore a potential resolution 

of the matter, and prepared mediation briefs and materials for Judge Phillips.  At the 

mediation, the Parties reached an agreement in principle under Judge Phillips’ 

direction. 

WHEREAS, counsel for the Parties have reached the resolution set forth in 

this Agreement providing for, among other things, the settlement of the Litigation 

between and among Plaintiff, on behalf of himself and the Settlement Class, and 

Defendant, on the terms and subject to the conditions set forth below. 

WHEREAS, Class Counsel have determined that a settlement of the Litigation 

on the terms reflected in this Agreement is fair, reasonable, adequate, and in the best 

interests of Plaintiff and the Settlement Class. 

WHEREAS, the Settling Parties have vigorously litigated their respective 

positions in connection with all aspects of the Litigation. 

WHEREAS, as a result of nearly a year of the Litigation, the Settling Parties 

and their counsel are thoroughly familiar with the factual and legal issues presented 

by their respective claims and defenses and recognize the uncertainties as to the 
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ultimate outcome of the Litigation, and that any final result would require years of 

further complex litigation and substantial expense. 

WHEREAS, Defendant, to avoid the costs, disruption and distraction of 

further litigation, and without admitting the truth of any allegations made in the 

Action, or any liability with respect thereto, has concluded that it is desirable that 

the claims against it be settled and dismissed on the terms reflected in this 

Agreement. 

WHEREAS, during the course of the litigation, Defendant ceased using the 

“Amount Due” payment option that is the basis of this Litigation. 

WHEREAS, the Settling Parties desire and intend to seek Court approval of 

the settlement of the Litigation as set forth in this Agreement and, upon such judicial 

approval, the Settling Parties intend also to seek a Final Order and Judgment from 

the Court dismissing the claims of the Plaintiff and all Settlement Class Members 

with prejudice. 

NOW, THEREFORE, it is agreed that in consideration of the promises and 

mutual covenants set forth in this Agreement and the entry by the Court of a Final 

Order and Judgment approving the terms and conditions of the settlement as fair, 

adequate and reasonable as set forth in this Agreement, and providing for dismissal 

with prejudice of the claims asserted in the Litigation under the terms and conditions 

contained herein, the Settling Parties do hereby agree as follows: 
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I. DEFINITIONS 

As used in this Agreement (which, as defined below, includes the 

accompanying Exhibits), the following terms have the meanings set forth below. 

A. “Agreement” means this Class Action Settlement Agreement and 

Release, including the notices and other documents contemplated by this Class 

Action Settlement Agreement and Release, and any amendments thereto.  The 

Agreement may alternatively be referred to as the “Settlement.” 

B. “Attorneys’ Fees, Costs, and All Other Expenses” means the settlement 

amounts approved by the Court for payment to Class Counsel to cover attorneys’ 

fees, costs, and all other expenses, including but not limited to, all costs and expenses 

of addressing objections and appeals, any claims for attorneys’ fees or costs, and all 

other possible expenses by others. 

C. “Class Counsel” or “Plaintiff’s Counsel” means Hassan A. Zavareei of 

Tycko & Zavareei LLP and James C. Shah of Miller Shah, LLP.   

D. “Court” means the Honorable Leda D. Wettre, Magistrate Judge, of the 

United States District Court for the District of New Jersey. 

E. “Defense Counsel” means BANA counsel of record in the Litigation, 

Allen W. Burton and William K. Pao of O’Melveny & Myers LLP. 

F. “Effective Date” means the first date by which any Final Order and 

Judgment entered pursuant to the Agreement becomes final.  The Final Order and 
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Judgment entered pursuant to this Agreement becomes final on the date on which all 

appellate rights with respect to that Final Order and Judgment have expired without 

the filing of an appeal, or have been exhausted in a manner that conclusively affirms 

the Final Order and Judgment. 

G. “Final Order and Judgment” means the Order and Judgment of the 

Court dismissing this matter with prejudice as to BANA and approving this 

Agreement, which order and judgment shall be in a form agreed upon by the Settling 

Parties.  

H. “Litigation” or “Action” means Jette v. Bank of American, N.A., No. 

2:20-cv-06791-SDW-LDW, pending in the United States District Court for the 

District of New Jersey. 

I. “Net Settlement Fund” shall mean the Settlement Fund less (subject to 

Court approval) (1) a service award in the sum of $7,500 for Mr. Jette; and (2) 

attorneys’ fees deemed reasonable by the Court up to and not to exceed 33.33% of 

the Settlement Fund; (3) reasonable litigation costs and expenses; and (4) Notice and 

Administration Expenses. 

J. “Notice” means the Court-approved forms of notice of this settlement 

to the Settlement Class, as described in Section VIII below and Exhibits  A and B. 
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K. “Notice Plan” means the plan for disseminating Notice to the 

Settlement Class and as required by the Class Action Fairness Act (28 U.S.C. § 

1715), as described in Section VIII below. 

L. “Plaintiff” or “Class Representative” means the named plaintiff in the 

Litigation, Michael Jette.  

M. “Person” means an individual, corporation, partnership, limited 

partnership, limited liability company, association, joint stock company, estate, legal 

representative, trust, unincorporated association, government or any political 

subdivision or agency thereof, any business or legal entity, and such individual’s or 

entity’s spouse, heirs, predecessors, successors, representatives, and assignees. 

N. “Preliminary Approval Order” means the order to be entered by the 

Court pursuant to the Settlement, substantially in the form attached hereto as Exhibit 

C. 

O. “Released Claims” means any claim or issue relating to or arising out 

of any of the claims that were asserted in the Action, and any allegations, acts, 

transactions, facts, events, matters, occurrences, representations, statements, or 

omissions that were or could have been set forth, alleged, referred to, or asserted in 

the Action, and whether assertable in the form of a cause of action or as a private 

motion, petition for relief or claim for contempt, or otherwise, and in any court, 

tribunal, arbitration panel, commission, agency, or before any governmental and/or 
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administrative body, or any other adjudicatory body, and whether based on TILA, 

Regulation Z, or any other federal, state (including, without limitation, the New 

Jersey’s Consumer Fraud Act, (“NJCFA”), NJ. Stat. Ann. § 56:8-2.), local, statutory 

or common law or any other law, rule, regulation, ordinance, code, contract, 

common law, or any other source, including the law of any jurisdiction outside the 

United States (including both direct and derivative claims), including any and all 

claims for damages, injunctive relief, interest, attorney fees, and litigation expense. 

P. “Released Parties” means BANA, and each of its present, former, and 

future parents, predecessors, successors, assigns, assignees, affiliates, conservators, 

divisions, departments, subdivisions, owners, partners, principals, trustees, creditors, 

shareholders, joint ventures, co-venturers, officers, and directors (whether acting in 

such capacity or individually), attorneys, vendors, insurers, accountants, nominees, 

agents (alleged, apparent, or actual), representatives, employees, managers, 

administrators, and each person or entity acting or purporting to act for them or on 

their behalf, including, but not limited to, Bank of America Corporation and all of 

its subsidiaries and affiliates.  

Q. “Service Award” mean the sum of $7,500 sought on behalf of the 

Plaintiff, and approved by the Court, in recognition of his efforts in the Litigation.  

R. “Settlement Administrator” means Epiq, the qualified third-party 

selected jointly by the Settling Parties to administer the settlement, including 
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implementation of the Notice Plan and dissemination of checks to Settlement Class 

members.   

S. “Settlement Class” means: 

All persons in the United States (1) with a Bank of America credit card 
(2) who enrolled in Bank of America’s eBill AutoPay for their credit 
card and (3) selected the “Amount Due” payment option before March 
7, 2021, and (4) as of June 4, 2014, switched their payment option from 
“Amount Due” to “Account Balance” after making an “Amount Due” 
payment and being assessed interest, during the applicable statute of 
limitations period through the settlement date.  Excluded from the 
Settlement Class are: the Defendant; any entities in which it has a 
controlling interest; its agents and employees; any Judge to whom this 
action is assigned and any member of such Judge’s staff and immediate 
family; and persons who validly and timely exclude themselves using 
the procedure set forth in Section IX below; 
 
T. “Settlement Class Member” means a Person who falls within the 

definition of the Settlement Class.  

U. “Settlement Fund” shall mean a total of $5,950,000.00 (five million, 

nine-hundred fifty thousand dollars and zero cents) paid by Defendant or on 

Defendant’s behalf.  Defendant’s funding of the Settlement Fund shall be known as 

the “Payment.”  Defendant shall deposit $100,000 within 21 days of the entry of the 

Preliminary Approval Order to fund costs of Notice.  Defendant shall deposit the 

remaining $5,850,000 into an interest bearing, federally insured escrow account to 

be established by the Settlement Administrator within 15 business days of the 

Effective Date.    
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V. “Settling Parties” means, collectively, Plaintiff, all Settlement Class 

Members and BANA.  

W. The plural of any defined term includes the singular, and the singular 

of any defined term includes the plural, as the case may be. 

II. DENIAL OF ANY WRONGDOING AND LIABILITY 

A. BANA denies the material factual allegations and legal claims asserted 

by the Plaintiff and Settlement Class in the Litigation, including, but not limited to, 

any and all charges of wrongdoing or liability arising out of any of the conduct, 

statements, acts or omissions alleged, or that could have been alleged, in the 

Litigation.   

III. THE BENEFITS OF SETTLEMENT 

A. Class Counsel have satisfied their due diligence duty to the Settlement 

Class, and conducted a thorough examination and investigation of the law and facts, 

including substantial discovery relating to the matters set forth in the class action 

complaint and any amendments thereto giving rise to this Agreement and the claims 

set forth therein.  For example, Plaintiff and Class Counsel have, during the course 

of the litigation reviewed documents; consulted with experts; litigated a motion to 

dismiss and a motion to strike; and researched, drafted and filed an Amended 

Complaint.  Class Counsel, as well as the Plaintiff, recognize and acknowledge the 

expense, effort, and length of continued proceedings that would be necessary to 
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prosecute the Litigation against BANA through trial and appeals.  They also took 

into account the uncertain outcome and the risk of any litigation, especially in 

complex actions such as this nationwide class action Litigation, as well as the 

difficulties and delays inherent in such litigation.  They are mindful of the inherent 

problems of proof of, and available defenses to, the claims asserted in the Litigation.  

Class Counsel believes that the proposed Settlement confers substantial benefits 

upon the Settlement Class.  Based on their evaluation of all of these factors, Class 

Counsel and Plaintiff have determined that the Settlement is in the best interests of 

Plaintiff and the Settlement Class.  Arms’-length, adversarial settlement negotiations 

have taken place between Class Counsel and BANA with the assistance of a 

Mediator.  As a result, this Agreement has been reached, subject to Court approval. 

IV.  SETTLEMENT CONSIDERATION 

A. Settlement Fund.  Defendant will pay $5,950,000 to establish a 

common fund for the benefit of the Settlement Class, on the schedule set forth above 

in Section I. U. 

B. For the purpose of §468B of the Internal Revenue Code of 1986, as 

amended, and the regulations promulgated thereunder, the “administrators” of the 

Settlement Fund shall be the Settlement Administrator designated by the Settling 

Parties and approved by the Court.  The Settlement Administrator shall timely and 

properly file or cause to be filed on a timely basis all tax returns necessary or 
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advisable with respect to the Settlement Fund (including without limitation all 

income tax returns, all informational returns, and all returns described in Treas. Reg. 

§1.468B-2(1)). 

C. Subject to Section I. U. above, the Settlement Fund shall be invested, 

at the sole discretion of the Settlement Administrator, in a United States treasury 

money market fund subject to the regulations of the United States Securities and 

Exchange Commission or United States Government Treasury Bills or Notes of no 

more than six (6) months’ duration, provided however that when disbursement of 

some or all of the Settlement Fund is approved by the Court, the necessary funds 

may be transferred into and paid out of a federally insured bank account.  All interest 

earned on the Settlement Fund after the Effective Date shall become and remain part 

of the Settlement Fund.  For avoidance of doubt, in the event the Settlement is voided 

or not approved, all interest earned while deposited in said escrow account prior to 

the Effective Date reverts to Defendant. 

D. In no event shall the Defendant bear any risk or have any responsibility, 

financial obligation, or liability whatsoever with respect to the investment, 

distribution, or administration of the Settlement Fund, including, but not limited to, 

the costs and expenses of such distribution and administration or any losses 

associated therewith. 
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E. Plaintiff and Class Counsel shall be reimbursed, indemnified, and paid 

solely out of the Settlement Fund for all expenses including, but not limited to, 

attorneys’ fees, costs and expenses.  In no event shall Defendant be obligated to pay 

anything in addition to the Settlement Fund as described herein, including without 

limitation class notice costs, attorneys’ fees, payments to the named Plaintiff for his 

efforts on behalf of the Settlement Class, settlement administration costs, taxes, or 

any other cost or expense arising from or to be paid as part of this Agreement.  Except 

as provided in Sections I. U. and IV. F hereto, no payment shall be made out of the 

Settlement Fund prior to the Effective Date, and then, only as approved by the Court. 

F. Prior to the Effective Date, (i) up to $100,000 of the Settlement Fund 

may be used to give notice of the Settlement to the Settlement Class Members and 

for settlement administration costs, and (ii) any amount of the Settlement Fund may 

be used to pay required taxes on income earned on the Settlement Fund.  Except as 

otherwise provided in this paragraph, any disbursement from the Settlement Fund, 

including disbursements to the Settlement Class, for attorneys’ fees, costs and 

expenses, and Service Awards to Plaintiff, shall be made only upon approval and 

order of the Court, and only after the Effective Date. 

G. Distribution of the Net Settlement Fund 

1. This is a cash common fund settlement. Only Settlement Class 

Members shall be eligible to receive any proceeds from the Settlement. 
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2. There will be no reversion of the Settlement Fund to Defendant. 

Without the need to file a claim form, all Settlement Class Members will 

automatically receive a check representing a pro rata share of the Net 

Settlement Fund based on the total number of Settlement Class Members and 

total amount of interest paid by Settlement Class Members from when their 

initial selection of the payment option “Amount Due” became effective to 

when their switch of payment options from “Amount Due” to “Account 

Balance” became effective, which will be provided to the Settlement 

Administrator by BANA. 

3. Any payment to a deceased Settlement Class Member shall be 

made payable to the estate of the deceased Settlement Class Member, 

provided that the Settlement Class Member’s estate informs the Settlement 

Administrator of the Settlement Class Member’s death at least thirty (30) 

calendar days before the date that Settlement Class Member checks are mailed 

and provides a death certificate confirming that the Settlement Class Member 

is deceased.  If the Settlement Class Member’s estate does not inform the 

Settlement Administrator of the Settlement Class Member’s death at least 

thirty (30) calendar days before Settlement Class Member Award checks are 

mailed, the deceased Settlement Class Member will be barred from receiving 

a payment under this Settlement.  
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4. Payment will be made by the Settlement Administrator from the 

Settlement Fund (in the form of a check valid for 180 days from the date of 

issue, sent via first-class United States mail to the address provided by BANA 

to the Settlement Administrator as set forth in Sections IV. G.2 and VIII. D) 

to each Settlement Class Member, which check shall be mailed to each such 

Settlement Class Member within 30 days of the Effective Date.  If the check 

issued to a Settlement Class Member under the terms of this Agreement is lost 

or otherwise not cashed, there shall be no further obligation to make payment 

to such Settlement Class Member. 

5. Monies left in the Settlement Fund due to uncashed checks (i.e., 

180 days have passed since the check was issued and it has expired) will be 

subject to a second pro rata distribution to Settlement Class Members who 

received and cashed the first check, to the extent economically feasible, and 

in the event that the funds are sufficient to send a check in an amount greater 

than $5.00 per Settlement Class Member.  Monies left in the Settlement Fund 

due to uncashed checks following a second distribution (i.e., 180 days have 

passed since the second check was issued and it has expired), or in the event 

that a second distribution is not made as not economically feasible as set forth 

above, will be subject to a cy-près distribution.  The Settling Parties agree that 
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such monies will be donated to the Center for Responsible Lending.  Such 

distribution will occur 30 days after the expiry date of the last check issued. 

V. RELEASES 

A. Upon the Effective Date, Plaintiff, on behalf of himself and all 

Settlement Class Members and their current and former/predecessor agents, heirs, 

executors and administrators, successors, assigns, insurers, attorneys, 

representatives, shareholders, owners associations, and any and all persons who seek 

to claim through or in the name or right of any of them (the “Releasing Parties”), 

release and forever discharge (as by an instrument under seal without further act by 

any person, and upon good and sufficient consideration), the Released Parties from 

any claim or issue relating to or arising out of any of the claims that were asserted 

in the Action, and any allegations, acts, transactions, facts, events, matters, 

occurrences, representations, statements, or omissions that were or could have been 

set forth, alleged, referred to, or asserted in the Action, and whether assertable in the 

form of a cause of action or as a private motion, petition for relief or claim for 

contempt, or otherwise, and in any court, tribunal, arbitration panel, commission, 

agency, or before any governmental and/or administrative body, or any other 

adjudicatory body, and whether based on TILA, Regulation Z, or any other federal, 

state (including, without limitation, the New Jersey’s Consumer Fraud Act, 

(“NJCFA”), NJ. Stat. Ann. § 56:8-2.), local, statutory or common law or any other 
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law, rule, regulation, ordinance, code, contract, common law, or any other source, 

including the law of any jurisdiction outside the United States (including both direct 

and derivative claims), including any and all claims for damages, injunctive relief, 

interest, attorney fees, and litigation expenses (the “Released Claims”). 

B. The releases provided for herein are as a result of membership as a 

Settlement Class Member to this Agreement or status as a Person with a legal right 

to assert claims of a Settlement Class Member, the Court’s approval process herein, 

and occurrence of the Effective Date, and are not conditional on receipt of payment 

by any particular member of the Settlement Class.  It is the intent of the Settling 

Parties and this Agreement that Persons who, after the date of the Preliminary 

Approval Order, acquire legal rights to assert claims within the scope of this 

Agreement that belong initially to a Settlement Class Member shall take such rights 

subject to all of the terms, time periods, releases, caps, and other provisions 

contained herein. 

C. The release includes all claims that the Releasing Parties have or may 

hereafter discover including, without limitation, claims, injuries, damages, or facts 

in addition to or different from those now known or believed to be true with respect 

to any matter disposed of by this Settlement.   

D. The Releasing Parties shall be deemed by operation of the Final Order 

and Judgment in the Litigation to have acknowledged, that the foregoing waiver was 
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separately bargained for and a key element of the Settlement of which the releases 

herein are a part.  The Releasing Parties expressly and intentionally waive any and 

all rights and benefits which they now have or in the future may have under the terms 

of the law (whether statutory, common law, regulation, or otherwise) of any other 

state or territory of the United States as related to the Released Claims.   

E. Class Counsel shall cooperate with the Released Parties to ensure that 

the releases set forth in the Final Approval Order are given their full force and effect 

(by seeking the inclusion of the releases in the Final Order and Judgment) and to 

ensure that Releasing Parties comply with their obligations set forth in this 

Agreement.   

F. In the event that any Releasing Party seeks to invoke California Civil 

Code § 1542, which provides that: 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT 
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF 
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM 
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR 
HER SETTLEMENT WITH THE DEBTOR 

(or any other like provision or principle of law of any jurisdiction) in connection 

with any of the Released Claims, the Releasing Parties and each of them expressly 

waive the provision of California Civil Code § 1542 (or any other like provision or 

principle of law of any jurisdiction) to the full extent that these provisions may be 

applicable to this release.  Each of the Releasing Parties hereby does, and shall be 

deemed to, have considered the possibility that the number or magnitude of all 
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claims may not currently be known; nevertheless, each of the Releasing Parties 

assumes the risk that claims and facts additional, different, or contrary to the claims 

and facts that each believes or understands to exist may now exist or may be 

discovered after the Settlement becomes effective.  Each of the Releasing Parties 

agrees that any such additional, different, or contrary claims and facts shall in no 

way limit, waive, or reduce the foregoing release, which shall remain in full force 

and effect.  Nothing in this paragraph shall be construed as modifying or limiting the 

other provisions of the Settlement concerning the potential availability of claims. 

G.  It is the intent of the Settlement Class Members that no Releasing Party 

shall recover, directly or indirectly, any sums for claims released by operation of this 

Agreement, including, without limitation, to the claims settled and released herein, 

from the Released Parties, other than sums received under this Agreement and that 

the Released Parties shall have no obligation to make any payments to any non-

parties for liability arising out of claims released by operation of this Agreement. 

VI. SETTLEMENT APPROVAL AND CONDITIONAL 
CERTIFICATION OF SETTLEMENT CLASS  

A.  Promptly after execution of the Settlement Agreement by all Parties, 

Class Counsel shall take necessary steps to seek preliminary approval of the 

Settlement and the Parties shall work in good faith to obtain preliminary approval of 

this Settlement from the Court, which shall be substantially in the form of Exhibit 

C attached hereto.  In the event the Court does not enter the Preliminary Approval 
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Order in the same form as Exhibit C, BANA has the right to terminate this 

Agreement and will have no further obligations under the Agreement (unless BANA 

waives in writing its right to terminate the Agreement) due to any changes or 

deviations that materially alter the substantive aspects of the Settlement.  Without 

limitation, the Court shall be asked, with the input of Defendant, to:  

1. Preliminarily certify the Settlement Class for settlement purposes 

in this Action only;  

2. Approve the terms and conditions of this Settlement Agreement 

and find this Settlement sufficiently fair, reasonable, and adequate to allow 

Notice to be disseminated to the Settlement Class;  

3. Approve the form, content, and manner of the agreed upon 

Notice to Settlement Class, the method of Notice, the Class Claim Form, and 

the procedure for submitting Claims, all as a part of Preliminary Approval;  

4. Set a schedule for proceedings with respect to final approval of 

this Settlement;  

5. Provide that, pending entry of a Final Approval Order and 

Judgment, the Parties shall cooperate in seeking orders that no Settlement 

Class Member (either directly, in a representative capacity, or in any other 

capacity) shall commence or continue any action against Defendant or other 

Released Persons asserting any of the Released Claims; and  
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6. Stay the Litigation, other than such proceedings as are related to 

this Settlement.  

B. For settlement purposes in this Litigation only, the Parties agree that 

the Court may enter an order conditionally certifying the Settlement Class, 

appointing Plaintiff Jette as representative of the Settlement Class, and appointing 

Hassan A. Zavareei of Tycko & Zavareei LLP and James C. Shah of Miller Shah, 

LLP as Class Counsel.  

C. Conditional certification of the Settlement Class for this Action only 

and appointment of Plaintiff as Class Representative and Class Counsel by the Court 

shall be binding only if the terms of this Settlement Agreement are given full force 

and effect. In the event this Settlement Agreement or any other agreement referenced 

herein is terminated pursuant to its terms, or a Final Approval Order and Judgment 

does not occur for any reason, the conditional certification of the Settlement Class 

and Class Counsel shall be automatically nullified with the Parties reserving all of 

their rights with respect to class certification. 

D. Whether or not this Settlement Agreement is finally approved by the 

Court, the Parties agree that the Settlement Agreement shall not constitute evidence 

of the propriety of class certification for the purposes of litigation or for trial in this 

Action or any other case. 
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E. Plaintiffs will submit for the Court’s consideration, by the deadline set 

by the Court, the Final Approval Order.  The motion for Final Approval of this 

Settlement shall include a request that the Court enter the Final Approval Order and, 

if the Court grants Final Approval of the Settlement and incorporates the Agreement 

into the final judgment, that the Court dismiss this Action with prejudice, subject to 

the Court’s continuing jurisdiction to enforce the Agreement.  In the event that the 

Court does not approve the Settlement or materially alters the substantive aspects of 

the Settlement, BANA has the right to terminate this Agreement and the Settlement 

and will have no further obligations under the Agreement unless BANA waives in 

writing its right to terminate the Agreement.  While materiality remains subject to 

BANA’s determination in its reasonable discretion, material changes shall not 

include any changes to the legal reasoning or format used by the Court to justify the 

substantive relief sought by the Final Approval Order.  In the event that the Effective 

Date does not come to pass, the Final Approval Order is vacated or reversed, or the 

Settlement does not become final and binding, the Parties agree that the Court shall 

vacate any dismissal with prejudice. 

F. If the Settlement does not receive Final Approval or the Effective Date 

does not come to pass, BANA shall have the right to terminate this Agreement and 

the Settlement and will have no further obligations under the Agreement unless 

BANA waives in writing its right to terminate the Agreement under this section.  In 
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addition, the Parties agree that if this Agreement becomes null and void, BANA shall 

not be prejudiced in any way from opposing class certification in the Action, and 

Plaintiffs and the Class Members shall not use anything in this Agreement, in any 

terms sheet, or in the Preliminary Approval Order or Final Approval Order to support 

a motion for class certification or as evidence of any wrongdoing by BANA. No 

Party shall be deemed to have waived any claims, objections, rights or defenses, or 

legal arguments or positions, including but not limited to, claims or objections to 

class certification, or claims or defenses on the merits.  Each Party reserves the right 

to prosecute or defend this Action in the event that this Agreement does not become 

final and binding. 

VII. RETENTION OF THE SETTLEMENT ADMINISTRATOR 

A. The Parties have retained Epiq (the “Settlement Administrator”) to help 

implement the terms of the Agreement.  As provided herein, all Notice and Claims 

Administration Expenses shall be paid out of the Settlement Fund. 

1. The Settlement Administrator shall assist with various 

administrative tasks, including, without limitation: (1) mailing or arranging 

for the mailing, emailing or other distribution of the Notice to Settlement 

Class Members, (2) publication of the Notice on the Settlement Website, 

(3) handling returned mail not delivered to Settlement Class Members, 

(4) attempting to obtain updated address information for Settlement Class 
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Members whose correspondence is returned without a forwarding address or 

an expired forwarding address, (5) making any additional mailings required 

under the terms of this Agreement, (6) answering oral and written inquiries 

from Settlement Class Members and/or forwarding such inquiries to Class 

Counsel or their designee, (7) receiving and maintaining, on behalf of the 

Court and the Parties, any Settlement Class Member correspondence 

regarding Requests for Exclusion to the Settlement, (8) establishing the 

Settlement Website that posts Notices, and any other related documents, 

(9) distributing payments to Settlement Class Members, (10) providing the 

Parties with the identities of all Settlement Class Members who opt-out or 

object to the Settlement, (11) provide the Court with any declarations 

requested by the parties to support approval of the Settlement, and 

(10) otherwise assisting with administration of the Agreement.  

2. The Settlement Administrator will effectuate the Notice Plan, the 

cost of which will be paid from the Settlement Fund.     

3. The Settlement Administrator (and any person retained by the 

Settlement Administrator) shall sign a confidentiality agreement, which shall 

provide that the names, addresses and other information about specific 

Settlement Class Members provided by either BANA, Class Counsel, or by 
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individual Settlement Class Members shall all be treated as confidential and 

shall be used by the notice provider only as necessary under this Agreement. 

4. As a condition of its retention, the Settlement Administrator must 

agree that (a) it will fulfill all responsibilities and duties assigned to the 

Settlement Administrator under the terms of this Agreement, and (b) the 

Settling Parties and their Counsel, as well as the Released Parties, reserve all 

claims and rights for any failure by the Settlement Administrator to fulfill its 

responsibilities and duties.  In no event shall the Settling Parties or their 

Counsel or the Released Parties have any liability for claims of wrongful or 

negligent conduct on the part of the Settlement Administrator, the Special 

Master, or their agents. 

5 The Settlement Administrator shall: 

a. use personal information acquired as a result of this 
Agreement solely for purposes of paying claims under this 
Agreement;  

b. oversee the protection and appropriate management of 
personal information and review its internal system to 
manage the protection of personal information to ensure 
consistent performance and constant improvement;  

c. take security countermeasures to prevent unauthorized 
access to personal information, and loss, destruction, 
falsification and leakage of personal information;  

d. if outsourcing the handling of personal information, 
determine that outsourced companies take steps to ensure 
appropriate management of the information to prevent 
leaks of personal or confidential information, and prohibit 
re-use of information for other purposes;  
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e. respond immediately with appropriate measures then 
necessary to disclose, correct, stop using, or eliminate 
contents of information; and 

f. following the completion of the distribution of the Net 
Settlement Fund and completion of all related duties, and 
in compliance with applicable retention law, destroy all 
personal information obtained in connection with this 
settlement in a manner most likely to guarantee that such 
information not be obtained by unauthorized persons. 

VIII.  NOTICE TO THE SETTLEMENT CLASS 

 A. Notice 

1. As soon as is practicable after the entry by the Court of a 

Preliminary Approval Order (the Notice Date), the Settlement Administrator 

shall cause the Postcard Notice (which shall be substantially in the form 

attached as Exhibit B hereto) to be disseminated to all previously identified 

Settlement Class Members via email if a valid email address is available, or if 

there is no valid email address, by direct first-class mail. Defendant will 

provide the Settlement Class Members’ names, last known mailing addresses, 

and last known email addresses to the Settlement Administrator to facilitate 

this process.  The Parties agree that emails, direct first-class mail notice, and 

website notice are the best means under the circumstances of this case to effect 

notice to the Settlement Class and that the notice program set forth herein 

comports with the requirements of due process.   
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2. At or prior to the Final Approval Hearing, the Settlement 

Administrator shall provide the Court with a declaration attesting that Notice 

was disseminated pursuant to the Notice program. 

 B. Long-form Notice 

The Long-form Notice shall be in substantially the same form as Exhibit A 

attached hereto, agreed to by the Parties and to be approved by the Court, and shall 

be posted on the Settlement Website.  At a minimum, the Long-form Notice shall: 

(a) include a short, plain statement of the background of the Litigation and this 

Agreement; (b) describe the proposed Settlement relief as set forth in this 

Agreement; (c) inform Settlement Class Members that, if they do not exclude 

themselves from the Settlement Class, they may be eligible to receive relief; 

(d) describe the procedures for participating in the Settlement, including all 

applicable deadlines, and advise Settlement Class Members of their rights, including 

their right to receive an Award under the Agreement without the need to submit a 

claim form; (e) explain the scope of the Release; (f) state that any Award to 

Settlement Class Members under the Agreement is contingent on the Court’s final 

approval of the Agreement; (g) state the identity of Class Counsel and the amount 

sought in Attorneys’ Fees and Expenses; (h) explain the procedures for opting out 

of the Settlement Class, including the applicable deadline; (i) explain the procedures 

for objecting to the Agreement, including the applicable deadline; and (j) explain 
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that any judgment or orders entered in the Action, whether favorable or unfavorable 

to the Settlement Class, shall include and be binding on all Settlement Class 

Members who have not been excluded; and (k) provide any other information 

judicially required for Settlement Class Members to exercise or choose not to 

exercise their due process rights. 

C. Short-form Notice 

The Short-form Notice shall be an email and postcard in substantially the form 

attached hereto as Exhibit B. At a minimum, the Short-form Notice shall: (1) include 

the web address of the Settlement Website and a telephone number for the Settlement 

Administrator; (2) include the class definition; (3) include a brief description of relief 

available to the Settlement Class Members and any applicable deadlines; and 

(4) inform of the right to object and/or opt-out of the Settlement Class and the 

deadlines to exercise these rights.   

 D. Notice Program and Dissemination of the Class Notice 

1. Short-form Notice:  The Short-form Notice postcard and email 

notice (Exhibit B) shall be sent in accordance with this Agreement directly to 

Settlement Class Members no later than thirty (30) days from the entry of a 

Preliminary Approval Order.  The Short-form Notice shall also be posted on 
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the Settlement Website until the Effective Date, or such later date as may be 

agreed to by Class Counsel and Defendant’s Counsel.   

2. Posting of the Notice:  No later than ten (10) days from the 

Preliminary Approval Order, the Settlement Administrator shall establish an 

internet web site containing information about the Settlement.  The Settlement 

Website will set forth the following information: (i) the full text of this 

Settlement Agreement; (ii) the Notice; (iii) the Preliminary Approval Order 

(iv) the Amended Complaint and other relevant orders of the Court; 

(v) contact information for Class Counsel and the Settlement Administrator; 

and (vi) periodic updates on progress of the Settlement, as agreed upon by the 

Parties.  The Settlement Administrator shall take all appropriate steps to 

ensure nationwide access to the Settlement Website and that the website shall 

remain available by these means until the Effective Date.   

3. Upon Request:  The Long-form Notice shall also be sent via 

electronic mail or U.S. mail to Settlement Class Members who so request.    

4. The Settlement Administrator or person(s) under the control and 

supervision of the Settlement Administrator shall email the Short Form Notice 

and, if there is no valid email, then mail the Short Form Notice using the same 

language and in substantially the same form as the mailed Short Form Notice 

attached hereto as Exhibit B by email or first-class postage prepaid U.S. Mail, 
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to Settlement Class Members who have addresses identified through the 

sources specified in the Notice Plan.  BANA shall provide contact information 

about the Settlement Class as set forth above to the Settlement Administrator, 

which contact information will be processed by the Settlement Administrator 

through the National Change of Address database or similar databases for the 

purpose of verifying and updating the addresses. Class Counsel will also be 

permitted to supply the Settlement Administrator with the names and 

addresses for the Settlement Class Members who contacted Class Counsel’s 

respective offices to ensure that those individuals receive the Notice. 

5. The address data shall be processed by the Settlement 

Administrator through the National Change of Address database for the 

purpose of updating the addresses as necessary.  The Settlement Administrator 

will also take all feasible and commercially reasonable steps to have the 

emails not go to the recipient’s spam folder.  In the event that email Notices 

are returned as undeliverable or it is ascertained that the email went to a spam 

folder, the Notice will be mailed.  The Settlement Administrator will re-send 

returned Notices if an address correction appears on the returned envelope for 

the Postcards or emails. 

6. Notices returned as undeliverable will be re-mailed to any new 

address available through postal service information.  For example, to the 
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address provided by the postal service on returned mail pieces for which the 

automatic forwarding order has expired, but is still during the period in which 

the postal service returns the piece with the address indicated, or to a better 

address that may be found using a third-party lookup service (“ALLFIND,” 

maintained by LexisNexis).  Upon successfully locating better addresses, 

Notices will be promptly re-mailed.  Additionally, the Notice will be mailed 

to all persons who request one via the toll-free phone number maintained by 

the Settlement Administrator. 

7. The Defendant will ensure that, within ten (10) days after this 

Agreement is filed in Court, it will serve upon the appropriate State official in 

each State of the United States, and the appropriate Federal official, a notice 

of the proposed Settlement consisting of the materials required by the Class 

Action Fairness Act (28 U.S.C. § 1715) (“CAFA”). 

IX.  OBJECTIONS AND REQUESTS FOR EXCLUSION BY 
SETTLEMENT CLASS MEMBERS 

 
A. Any Settlement Class Member who intends to object to the fairness, 

reasonableness and adequacy of the Settlement (“Objections”) must file a written 

Objection to the Settlement with the Court not later than seventy-five (75) days after 

the Preliminary Approval Order; this date will not change if the Fairness Hearing is 

rescheduled.  In his/her Objections, an objecting Settlement Class Member must:  (a) 

set forth the name of the Litigation and case caption number; (b) set forth his/her full 
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name, current address, and telephone number; (c) state that he/she is the owner of a 

credit account with BANA; (d) state that the objector has reviewed the Settlement 

Class definition and understands that he/she is a Settlement Class Member, and has 

not opted out of the Settlement Class; (e) set forth a complete statement of all legal 

and factual bases for any Objection that the objector wishes to assert; (f) provide 

copies of any documents that the objector wishes to submit relating to his/her 

position; and (g) a detailed list of any other objections submitted by the objector, or 

the objector’s counsel, to any class action settlements in any court, whether state or 

federal, in the United States within the previous five (5) years.  Any objecting 

Settlement Class Member must also mail copies of any such Objection documents 

(a) through (g) to Class Counsel and Defense Counsel, which must be post-marked 

at least seventy-five (75) days after the Preliminary Approval Order; this date will 

not change if the Fairness Hearing is rescheduled. 

B. In addition to the requirements set forth in Paragraph A, objecting 

Settlement Class Members must state in writing whether the objecting Settlement 

Class Member intends to appear at the Fairness Hearing and whether they intend to 

appear with or without separate counsel.  No Settlement Class Member shall be 

entitled to be heard at the Fairness Hearing (whether individually or through separate 

counsel) or to object to the Settlement, and no written Objections or briefs submitted 

by any Settlement Class Member shall be received or considered by the Court at the 
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Fairness Hearing, unless written Notice of the Settlement Class Member’s intent to 

appear at the Fairness Hearing and copies of any written Objections or briefs were 

filed with the Court and mailed to Class Counsel and Defense Counsel within sixty 

(60) days of the date set for the Fairness Hearing in the Preliminary Approval Order; 

this date will not change if the Fairness Hearing is rescheduled.  Settlement Class 

Members who fail to submit timely written Objections in the manner specified above 

shall be deemed to have waived any Objections and shall be foreclosed from making 

any Objection (whether by appeal or otherwise) to the Settlement.  The Parties shall 

have the right to take discovery, including via subpoenas duces tecum and 

depositions, from any objecting Settlement Class Member. 

C. Settlement Class Members may elect to exclude themselves (i.e., “opt-

out”) from this Agreement, relinquishing their rights to any benefits under this 

Agreement. 

D Settlement Class Members who exclude themselves from the 

Settlement will not release their claims as per Section V. All opt-outs must be sent 

to the Settlement Administrator in writing and must include:  (a) the opt-out’s name, 

current address, and telephone number; (b) state that he/she is the owner of a credit 

account with BANA, and the sender’s status as a person who would be a Settlement 

Class Member but for the “opt-out;” (c) provide a clear and unambiguous statement 

indicating an election to be excluded from the Settlement Class; and (d) be signed 
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by the Settlement Class Member.  Any request for exclusion must be postmarked on 

or before seventy-five (75) days after the Preliminary Approval Order; this date will 

not change if the Fairness Hearing is rescheduled.  The date of the postmark on the 

return-mailing envelope shall be the exclusive means used to determine whether a 

request for exclusion has been timely submitted.  Settlement Class Members who 

fail to submit a valid and timely request for exclusion on or before the date specified 

in the Preliminary Approval Order and Notice, or on such other date set by the Court, 

shall be bound by all terms of the Agreement and the Final Order and Judgment, 

regardless of whether they have requested exclusion from the settlement.  Requests 

for exclusion purportedly filed on behalf of groups of persons are prohibited and will 

be deemed to be void.  Opt-outs are not effective until ruled upon by the Court, and 

any disputes as to the validity of a request for exclusion shall be adjudicated by the 

Court. 

E. Any Settlement Class Member who submits a timely request for 

exclusion may not file an Objection to the Settlement and shall be deemed to have 

waived any rights or benefits under this Agreement. 

F. The Settling Parties and Class Counsel agree that they will not solicit, 

facilitate, or assist in any way, requests for exclusions, Objections, or continued 

litigation by putative or actual Settlement Class Members.  Class Counsel recognize 

that they have an obligation to support the Settlement and to seek the Court’s 
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approval of its terms.  Class Counsel will abide by all obligations precluding their 

representation of opt-outs, on the one hand, and putative or actual Settlement Class 

Members, on the other hand. 

G. Not later than ten (10) days after the deadline for submission of requests 

for exclusion, the Settlement Administrator shall provide to Class Counsel and 

Defense Counsel a complete exclusion list together with copies of the exclusion 

requests. 

H. At least 90 days after the date set for mailing of the Notice as set forth 

in the Preliminary Approval Order, the Fairness Hearing shall be conducted to 

determine final approval of the Settlement, along with the amount properly payable 

for Attorneys’ Fees, Costs and All Other Expenses (“Fairness Hearing”).  Upon final 

approval of the Settlement by the Court at or after the Fairness Hearing, the Settling 

Parties shall present the Final Order and Judgment in a form agreed upon by the 

Settling Parties. 

I. By the deadline set by the Court, Plaintiff shall file the motion for Final 

Approval of the Settlement.  Counsel for the Settling Parties shall concurrently file 

responses to objections made by Settlement Class Members. 

X.  ATTORNEYS’ FEES, COSTS, AND ALL OTHER EXPENSES 

A.  Class Counsel will seek an award to of attorneys’ fees of up to a 

maximum of 33.33% of the Settlement Fund and a Service Award for Plaintiff in the 
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amount of $7,500. Class Counsel will also seek all reasonable expenses.  All 

awarded amounts are to be paid from the Settlement Fund. 

B. Class Counsel shall file their motion for attorneys’ fees and costs at 

latest fifteen (15) days before the deadline for objecting to the Settlement.  

C. In furtherance of the agreement in this Section, in the event of any 

Objections to the Settlement or appeal from any order of the Court granting final 

approval, Class Counsel agree that they will be solely responsible for responding to 

objectors and intervenors, if any, and defending the Court’s Final Order and 

Judgment on appeal at their own cost.  BANA agrees not to appeal, or otherwise 

support any appeal, of an order or judgment entered by the Court that is consistent 

with this provision and the terms of the Settlement.  Any costs incurred by Class 

Counsel in such appeals, including costs incurred to settle any claims by objectors 

or intervenors, are the sole responsibility of Class Counsel.  No one may seek to 

recover such costs from BANA. 

D. Attorneys’ Fees and Costs awarded by the Court to Class Counsel shall 

be paid from the Settlement Fund within ten (10) days after the Effective Date. 

E. Any Service Awards ordered by the Court shall be paid from the 

Settlement Fund within ten (10) days after the Effective Date. 

F. It is the intention of the Parties to demarcate clearly between proceeds 

from the Settlement in which Settlement Class Members have an interest, which may 
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subject them to tax liability, and the Attorneys’ Fees and Costs.  Accordingly, the 

amount paid separately to Class Counsel for the Attorneys’ Fees and Costs is 

independent of and apart from the amounts paid to Settlement Class Members, and 

Settlement Class Members shall at no time have any interest in the Attorneys’ Fees 

and Costs.  The Parties make no representation regarding and shall have no 

responsibility for the tax treatment of the Attorneys’ Fees and Costs, or any other 

payments paid to Class Counsel or the tax treatment of any amounts paid under this 

Agreement. 

XI.  CONDITIONS FOR EFFECTIVE DATE; EFFECT OF 
TERMINATION 

 
 If this Agreement is not approved by the Court or the Settlement is terminated 

or fails to become effective in accordance with the terms of this Agreement, the 

Settling Parties will be restored to their respective positions in the Litigation as of 

March 17, 2021.  In such event, the terms and provisions of this Agreement will have 

no further force and effect and shall not be used in this Litigation or in any other 

proceeding for any purpose, and any Judgment or order entered by the Court in 

accordance with the terms of this Agreement will be treated as vacated, nunc pro 

tunc.  No order of the Court or modification or reversal on appeal of any order of the 

Court concerning any award of attorneys’ fees, expenses, or costs to Class Counsel 

will constitute grounds for cancellation or termination of this Agreement, unless the 
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order potentially increases in any way BANA’s financial responsibility in 

connection with the Settlement. 

XII.  BEST EFFORTS 

The Settling Parties and their counsel agree to cooperate fully with one 

another and to use their best efforts to effectuate the Settlement, including without 

limitation, seeking preliminary and final Court approval of the Agreement and the 

Settlement embodied herein, carrying out the terms of this Agreement, and promptly 

agreeing upon and executing all such other documentation as may be reasonably 

required to obtain final approval by the Court of the Settlement and to carry out the 

terms of the Settlement.  In seeking approval of the Settlement, no Party shall be 

compelled to make or acquiesce in a factual statement or legal contention that the 

Party believes to be untrue or inaccurate. 

XIII.   MISCELLANEOUS PROVISIONS 

A. The Settling Parties intend the Settlement to be a final and complete 

resolution of all disputes between them with respect to the Litigation.  The 

Settlement is comprised of claims that are contested and will not be deemed an 

admission by any Settling Party as to the merits of any claim or defense.  The Settling 

Parties agree that the consideration provided to the Settlement Class and the other 

terms of the Agreement were negotiated at arms’ length and in good faith by the 
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Settling Parties, and reflect a Settlement that was reached voluntarily after 

consultation with competent legal counsel.   

B Neither this Agreement nor the Settlement, nor any act performed or 

document executed pursuant to or in furtherance of this Agreement or the Settlement 

is or may be deemed to be or may be used as an admission of, or evidence of, the 

validity of any of the Released Claims, or of any wrongdoing or liability of any 

Released Parties; or is or may be deemed to be or may be used as an admission of, 

or evidence of, any fault or omission of any Released Parties in any civil, criminal, 

or administrative proceeding in any court, administrative agency or other tribunal.  

Any of the Released Parties may file this Agreement and/or the Final Order and 

Judgment in any action that may be brought against it in order to support any defense 

or counterclaim, including without limitation those based on principles of res 

judicata, collateral estoppel, release, good faith settlement, judgment bar or 

reduction, or any other theory of claim preclusion or issue preclusion or similar 

defense or counterclaim. 

C. All agreements made and orders entered during the course of the 

Litigation relating to the confidentiality of information will survive this Agreement. 

D. Any and all Exhibits to this Agreement are material and integral parts 

hereof and are fully incorporated herein by this reference. 
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E This Agreement may be amended or modified only by a written 

instrument signed by or on behalf of all Settling Parties or their respective 

successors-in-interest. 

F. This Agreement and any Exhibits attached hereto constitute the entire 

agreement among the Settling Parties, and no representations, warranties, or 

inducements have been made to any Settling Party concerning this Agreement or its 

Exhibits other than the representations, warranties, and covenants covered and 

memorialized in such documents.  Except as otherwise provided herein, the Settling 

Parties will bear their own respective costs.  

G Class Counsel, on behalf of the Settlement Class, represents and 

warrants that they are expressly authorized to take all appropriate action required or 

permitted to be taken by Plaintiff or the Settlement Class pursuant to this Agreement 

to effectuate its terms, and are expressly authorized to enter into this Agreement, as 

well as any modifications or amendments to this Agreement on behalf of the 

Settlement Class that Class Counsel deem appropriate. 

H. Each counsel or other Person executing this Agreement or any of its 

Exhibits on behalf of any Settling Party hereby warrants that such counsel or other 

Person has the full authority to do so. 
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I.  This Agreement may be executed in one or more counterparts.  All 

executed counterparts and each of them will be deemed to be one and the same 

instrument.   

J.  This Agreement will be binding upon, and inure to the benefit of, the 

successors and assigns of the Settling Parties. 

K.  The Court shall retain continuing and exclusive jurisdiction over the 

Settling Parties and all Settlement Class Members, and over the administration and 

enforcement of the Settlement. Any disputes or controversies arising with respect to 

the interpretation, enforcement, or implementation of this Agreement must be made 

by motion to the Court.  The Parties will confer in good faith prior to seeking judicial 

enforcement of this Agreement. 

L.  No Settlement Class Member or other Person shall have any claim 

against the Plaintiff, Class Counsel, the Released Parties, Defense Counsel, the 

Settlement Administrator, or any agent designated by them, based on any eligibility 

determinations, distributions or payments made in accordance with the Settlement, 

or based on the payments made or other relief provided and made substantially in 

accordance with this Agreement or with further orders of the Court or any appellate 

court.   

M.  The Settling Parties hereby agree to stay all proceedings in this 

Litigation until the approval of this Agreement has been finally determined, except 
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the stay of proceedings shall not prevent the filing of any motions, declarations, and 

other matters necessary to the approval of this Agreement.  The Settling Parties also 

agree and stipulate that a stay in any other cases involving the same subject matter 

will conserve the parties’ and courts’ resources, minimize interference with the 

Court’s ability to rule on the proposed Settlement, avoid the risk of conflicting 

results, and preserve the Settlement for a short period of time while class members 

receive notice and evaluate their options.  The Settling Parties agree the Settlement 

provides substantial benefits to Plaintiff and the Settlement Class that will be 

jeopardized by ongoing competing cases covering overlapping subclasses; 

maintaining the status quo protects the integrity of the Settlement, while the Court 

evaluates whether it is fair, reasonable and adequate.  A standstill of litigation will 

be efficient, promotes the public policy favoring settlement and aids resolution of 

claims on a nationwide basis, which is in the public interest.    

N.  None of the Settling Parties, or their respective counsel, will be deemed 

the drafter of this Agreement or its Exhibits for purposes of construing the provisions 

thereof.  The language in all parts of this Agreement and its Exhibits will be 

interpreted according to its fair meaning, and will not be interpreted for or against 

any of the Settling Parties as the drafter thereof. 
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O.  This Agreement and any Exhibits hereto will be construed and enforced 

in accordance with, and governed by, the internal, substantive laws of the State of 

New Jersey without giving effect to its choice-of-law principles. 

P. All notices, requests, demands and other communications required or 

permitted to be given pursuant to this Settlement Agreement shall be in writing and 

shall be delivered personally or mailed postage pre-paid by First Class U.S. Mail to 

the following persons at their addresses set forth as follows: 

James C. Shah 
Miller Shah LLP 
2 Hudson Place, Suite 100 
Hoboken, NJ  07030 
 
Hassan A. Zavareei  
Tycko & Zavareei LLP  
1828 L Street NW, Suite 1000 
Washington, DC  20036 
 
William K. Pao 
O’Melveny & Myers LLP 
400 South Hope Street, 18th Floor 
Los Angeles, CA  90071 
 
Allen W. Burton 
O’Melveny & Myers LLP 
7 Times Square 
New York, NY 10036 

 
Q. If any of the dates or deadlines specified herein falls on a weekend or 

legal holiday, the applicable date or deadline shall fall on the next business day. 
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